SERVED:. January 11, 2000
NTSB Order No. EM 186

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 30th day of Decenber, 1999

)

JAMES M LOY, )
Commandant , )
United States Coast Guard, )
)

v ) Docket ME- 164

)

WLLI AM E. WRI GHT, )
)

Appel | ant. )

)

CPI Nl ON_ AND ORDER

Appel  ant, by counsel, seeks review of a decision of the
Commandant (Appeal No. 2583, dated July 7, 1997) affirmng a
deci sion entered by Coast Guard Adm nistrative Law Judge Peter A
Fitzpatrick on March 9, 1995, follow ng an evidentiary hearing

that concluded on January 10, 1995.' The | aw judge sustained a

'Copi es of the decisions of the Commandant and the | aw j udge
are attached.
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charge alleging that appellant was a user of a dangerous drug (to
wit, marijuana) and, by order served on April 10, 1995,2 revoked
the appellant's Merchant Mariner's License (No. 648313) and his
Merchant Mariner’s Docunent (No. 146-18-8196). As we find no
valid basis in appellant's assignnents of error for overturning
the Commandant's affirmance of the | aw judge's deci sion and
order, appellant's appeal, to which the Coast Guard filed a reply
in opposition, will be denied.?

The rel evant facts for the purposes of our review of this
appeal are essentially undisputed: the appellant tested positive
for marijuana when he sought to obtain a drug free certificate
necessary for himto exercise the seagoing rights and privil eges
of his license and docunent. He did not attenpt to establish at
his hearing before the adm nistrative |law judge that the test
result was invalid for any reason relating to the collection or
processing of the urine sanple fromwhich it was derived, and he
did not establish, consistent with his denial of having ever used
marijuana, that there was any ot her reasonabl e nedi cal
expl anation for the presence of the illicit substance in his
system Appellant’s evidence in defense of the Coast CGuard s
charge consisted of his testinony denying any drug use and the
supporting testinony of his wife and his doctor (by tel ephone),

who bot h deni ed know edge of any drug invol vement by appellant in

’A copy of this order is also attached.

%Because we find that the witten subnissions and the record
provi de an adequate basis for our review of the issues raised,
appel lant's request for oral argunent is denied.
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their many years of association with him

W find it unnecessary to address in detail nost of the
argunments renewed here that either the |aw judge or the
Commandant has previously rejected, for we are not persuaded that
t hey have incorrectly anal yzed any of the issues appellant raised
for their consideration. W wll, accordingly, direct our
comments primarily to those matters raised on appeal that
underl ay appellant’s insistence that, notw thstanding the
Commandant’ s asserted reasons for uphol ding the revocation, he
has not been dealt wth in accordance with |egal requirenents.

Appel lant in effect argues that the Coast Guard’s deci sion
to take action against his merchant mariner authorizations was
arbitrary and caprici ous because, anong ot her referenced
ci rcunstances that do not support the accusation that he has not
been treated fairly, the investigating officer had “absol ute
di scretion” as to whether to prefer the drug use charge, the | aw
judge had no discretion not to revoke his |icense and docunent,
and the positive drug test created a concl usive presunption that
appel I ant had a physical or physiol ogi cal dependence that needed
to be cured. These argunents are wthout nerit.

VWiile we do not believe the Board nmay appropriately exam ne,
at least directly, the prosecutorial judgnents nade by
investigating officers or the scope of discretion the Commandant
affords them if we could review such judgnents, we would have no
difficulty concluding that this case presented no basis for

questioning the investigating officer’s decisionto initiate a
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proceedi ng. Appellant’s contrary view appears to rest,
essentially, on the proposition that the investigating officer,
despite an uni npeached positive drug test, was not free to

di scount or disregard, inter alia, the appellant’s denial of drug
use or his wwfe’'s and his doctor’s di savowal of know edge of any
drug use by him* W see no error or abuse of discretion in the
investigating officer’s decision to | eave the resolution of such

conflicting evidence to a |law judge.®> Mre to the point, to the

‘Appel | ant takes issue with the Commandant’s sunmmary of the
| aw judge’s decision as including a negative credibility
assessnment as to the testinony appellant sponsored. Wile the
| aw judge may not have made explicit credibility findings, his
conclusion that appellant’s evidence was insufficient to overcone
the presunption of drug use that the positive test result raised
reflected, at the very least, a determ nation not to credit
appel l ant’ s deni al of having ingested marijuana. |n any event,
we think the Conmmandant accurately described the |aw judge’ s
findings in this regard (Decision at 5):

The Adm nistrative Law Judge did not find the testinony
presented by the Appellant sufficient to overcone the
presunption established by the Investigating Oficer. [D&0O
at 10-11]. He viewed the disclainmers of drug use by both
the Appellant and his wife as self-serving and deci ded that
the statenments should be viewed circunspectly. The
Adm ni strative Law Judge al so indicated that Dr. DelLara had
little know edge of the Appellant’s daily activities. [Oder
of Revocation at 2]. A decision by the Admnistrative Law
Judge as to credibility and weight to be given evidence wll
be uphel d on appeal unless the decision is clearly
erroneous, arbitrary, capricious, or based on inherently
i ncredi bl e evi dence.

W\ al so see no error or abuse of discretion in the
Commandant’s refusal to allow the appellant, after the hearing
had ended, to attack the investigating officer’s decision to
prefer a charge on the ground that it was based on i nproper
consi derations, such as appellant’s “race, his nodest |icense,
and his lack of formal maritime training” (Appeal Brief,

Suppl emental Argunent at 23). |If the appellant had any
evidentiary basis for such an accusation, it should have been
adduced at a juncture that woul d have all owed the investigating
of ficer a proper opportunity to respond to it; nanely, on the
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extent a Coast CGuard prosecutor woul d ever be answerable for
bringing a case that, unlike this one, did not succeed in the
cruci bl e of adjudication, we think it doubtful that the reason
woul d be his rejection of a suspect’s disclainmer of wongdoing or
of an interested witness’'s professed | ack of know edge of
wr ongdoi ng by a suspect.®

Appel lant’s challenge to the | aw judge’s determ nati on that
revocation was the only sanction that could be inposed is al so
unavailing, for the |aw judge had no discretion not to order
revocation given appellant’s failure to provide evidence that he

was “cured” of drug use.’ The argunents appellant presents as to

(..continued)

stand, under oath, before the | aw judge. Nevertheless, even if
appel I ant shoul d have been permtted to advance such an

al | egati on post-hearing, and the Commandant was m staken in
asserting that appellant’s objection had been waived, no
prejudi ce resulted, since the Commandant in fact considered the
claimand rejected it for want of any proof to support it:
“Al t hough waived, | wll state there is absolutely no evidence to
i ndi cate any inproper notives on the part of the Investigating
Oficer” (Commandant’s Decision at 8).

®The testinony of appellant’s doctor, who saw hi mevery
nmonth and a half or so, was of marginal relevance. While he
stated that he had not “seen any evidence in [appellant’s]
behavior that . . . he is using any mnd altering drug,” he did
not suggest that any drug use by appellant would be evident to
himby virtue of any care he was providing. Mreover, he

acknow edged that “I don’t think any doctor can be sure what
sonebody does after he goes hone.” Transcript of Hearing at pp.
383-84.

'"The statute under which appell ant was charged, Section
7704(c), 46 USC, provides as follows:

§7704. Dangerous drugs as grounds for revocation
* * * *
(c) If it is showmn that a hol der has been a user of,

or addicted to, a dangerous drug, the license, certificate
of registry, or merchant mariner's docunent shall be revoked
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why he shoul d not have been required to denonstrate that he is
cured of a drug problemflow fromhis position that the positive
drug test should not have outwei ghed his denial of marijuana use
and his views as to why he believes the investigating officer,
notw t hstanding the test result, should not have pursued the
matter. Since, however, the appellant’s evidence was not found
to be sufficient to overcone the presunption of drug use, and
nothing in his appeal persuades us that that finding should be
di sturbed, ® he cannot be heard to argue here that he cannot
lawfully be required to establish that he is cured of marijuana
dependency.® G ven the showing of drug use, it was the statute,

not the Coast Guard, that obligated appellant to “provide[]

satisfactory proof that [he] is cured.”?

(..continued)
unl ess the hol der provides satisfactory proof that the
hol der is cured.

8The fact that the law judge did not believe the appellant’s
deni al of having used marijuana does not establish that the Coast
Guard inproperly treated his positive drug test as raising an
irrebuttabl e or conclusive presunption of drug use. |t does not
appear that a | aw judge could not accept a nmariner’s denial as
enough to defeat a presunption raised by a drug test, although,
as was true in this case, a |l aw judge, while keeping an open m nd
as to what all of the evidence mght ultimtely show, may well be
skeptical that a denial would overcone or constitute adequate
expl anation for solid nmedical evidence of drug ingestion.

°I'n this connection, we think the Coast Guard, having
reasonably concluded that appellant’s evidence (nanely, his
deni al of drug use and the supporting testinony of his wfe and
doctor) did not overcone the presunption that he had used
marijuana, could just as reasonably reject that same evidence as
insufficient to show that appellant was “cured” of drug use.

The provision of the Administrative Procedures Act
(nanely, 5 U.S.C. Section 558 (c)) that contenplates giving a
I i cense hol der, anopbng other things, an “opportunity to
denonstrate or achieve conpliance with all [awful requirenents”
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Al t hough appel | ant argues that the standard the Coast CGuard
applies for determ ning proof of “cure” should be invalidated
because, anong ot her reasons, it was devel oped through
adj udi cation rather than through rul emaki ng, he has not
denonstrated that the standard is either unreasonable or
irrational . Rather, he maintains, in effect, that the standard
is deficient because it precludes consideration or acceptance of
t he evi dence he advanced on the issue of cure. Appellant’s
position is without nerit.

I n Appeal Decision 2535 (Sweeney), the Conmandant hel d that

a mariner could establish proof of cure by show ng that he had
successfully conpl eted a drug abuse rehabilitation program and
that he had not had any association with drugs for at |east one
year. Contrary to appellant’s assertion here that his evidence
on cure was not considered, the Commandant in his decision in
this case stated as foll ows:

Appel l ant did not offer any evidence to prove
enrollment in any, let alone a bona fide, rehabilitation
program nor denonstrate a conplete non-association with
drugs for any period of tinme. Appellant’s only offer of
evi dence was the testinony of hinself, his doctor [sic,
wi fe], and his physician regarding Appellant’s use, or non-

(..continued)

before taking action against his license, did not, as appellant
illogically suggests, obligate the Coast Guard to all ow appel |l ant
to show that he was cured of drug use before revoking his |icense
and docunent. Aside fromthe fact that Section 7704 (c) would
not authorize revocation of cured drug users, the referenced APA
provision, by its express terns, does not apply to |license
actions required in the interest of public safety.

“I'n Commandant v. Sweeney, NTSB Order No. EM 165 (1992) at
note 10, we expressed our belief, in another case involving the
guestion of “cure” under 46 U S.C 7704 (c), that “rul emaking
t hrough adjudication is an acceptable nethod of interpreting
| egi slation.”
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use, of drugs. Arguably, this evidence goes to the issue of
conpl ete non-association with drugs. However, the evidence
needed to satisfy proof of cure through conpl ete non-
association with drugs requires a higher |evel of nonitoring
then [sic] mere testinony. Additionally, in finding the
Appel  ant a user of drugs, the Adm nistrative Law Judge had
al ready determned that this testinony was not sufficient to
overcone the presunption created by the positive test, and

t hus was not sufficient to prove cure. Thus, the Appell ant
failed to neet his burden of show ng evidence of cure. By
statute, the Adm nistrative Law Judge had no choice but to
revoke Appellant’s docunents. See 46 U.S.C. 7704(c).

There is, in short, no nerit to the claimthat the so-called
Sweeney standard forecl osed consideration by the Commandant of
appel | ant’ s evidence on cure.* Rather, it was considered and,
correctly, we believe, rejected as not constituting satisfactory
pr oof .

ACCORDI NGY, IT IS ORDERED THAT:

1. The appellant's appeal is denied; and

2. The Commandant's decision affirmng the decision and
order of the law judge is affirned.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

2Inits brief, the Coast Guard cites several decisions by
t he Commandant for the proposition that the Sweeney criteria for
establishing cure are not inflexible requirenments, but, rather,
are gui delines subject to evaluation in the context of
determ ning the adequacy of proof of cure in a given case.



